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Preſcription Sacred, Qc. 


HAT Tythes were in no Kind paid 
in theſe Kingdoms before the ſeventh 
Century, nor fully ſettled before the 
eleventh, every one allows. 

Tythes and all other Poſſeſſions of the Cler- 
gy were, even in the heighth of Popery, granted 
tor the good of Holy Church. 

By the Doctrine of our Saviour and his 
Apoſtles, and by the nineteenth Article of our 
Religion, a Church is a Congregation of the 
Faithful, and conſequently a national Church, 
and the Body of the Nation, are Expreſſi- 
ons of equal Import and legally repreſented in 

A2 


Of 


(4) 


our Parliament: Sure then the Appointments 


aſſign' d to any Part of the Church tor publick 
Services, are only poſſeſs'd in Truſt for the 
good of the whole Church or Community. 
In Purſuance of this Doctrine, Tythes were 
at firſt divided into four Parts, viz. one to the 
Bifhop, one to the Parochial Clergy, one for 
the Support of the Poor, and one for the Re- 
pair of the Churches; the whole having been 
deemed by all Chriſtians the common Goods of 
the Church. 


But when the Biſhops had ſecured large Poſ- 


ſeſſions of Land, the Tythes were only divided 


into three Shares; and by what Law, or for 
what Reaſon ſuch a Diviſion is now diſuſed, 
is not eaſy to determine. 

When the Ballance of Power lay eminently 
in favour of the Court of Rome, the Tythes 
appeared more than ſufficient for the Support 
of the Parochial Clergy, and therefore con- 
ſiderable Quantities of them were granted to 
the Regulass; a People who lived for themſelves 
and the Pope. Theſe the Church, or its 
' Repreſentatives, the Legiſlature, at the Re- 
formation looked upon as the Drones'of the 
Commonwealth, and reſtored their Poſſeſſions 

to Lay Property. 8 
If there be any Legiſlative Diſtinction be- 
tween the Nalion and the Church, our glorious 
Reformation was brought about in Oppoſition 
to the Church. | Wy 

That the wiſdom of our Anceſtors endea- 
vour'd to preſerve an equitable Ballance, be- 
tween the Appointments of the officiating 
Officers of che Church, and the reſt of its 

| Members, 
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(5) 
Members, the Statutes of Mortmain, and thoſe 
made at the Reformation ſufficientiy demon- 
ſtrate. And whether the Cauſe of Religion 
ſucceeded better, when the Torrent of the 
Times kept this Policy out of View, Hiftory 
ſufficiently determines. | 

By this Rule, if the Clergy of Hreland were 
one half poorer than the Clergy of Exgland, 
they would have no Reaſon to. complain: 
But if the Clergy of Freland are more amp- 
ly provided for, in a Country vaſtly poorer, 
Reaſon one would think ſhould preach Con- 
tentment. £4 HR 

It is not pretended, that Herbage or Tythes 
of Agiftment, at preſent the Grievance of his 
Majeſty's faithful Subjects of this Kingdom, 
and likely ſoon to be the chief Entertainment 
of his Majefty's Court of Exchequer, owes its 
Original to any expreſs Statute or Cuftom of 
this Realm, 

But they make it out thus, 

By Deductions from certain Maxims of the 
Common Law of England, Tythes of Agiſt- 
ment are due; and the Common Law of Erxg- 
land being in the Bulk received as the Law 
of Jreland, Herbage may be recovered. And 
altho* an unconteſted Proſcriptian ſtands in the 
Way, yet a general Maxim built on a falſe Sup- 
poſition and of undetermined Extent, ſuch as 


Nullum Tempus occurrit Eccleſiæ, is thought ſuf- 


ficient to overturn it, and of Moment great 
enough to entangle the Properties of Jreland. 
To this it may be anſwer d, 
If it was the Intention of our Legi ſlature to 


have recciy'd the Cuſtom of pay ing Tythes af 


A 3 Arif men 


5 

Aiſtment with the Common Law of England, 
would there not have been ſome Footſteps in 
ſo long a Tract of Time of its having been 
either paid or demanded? And if the Clergy 
had ever enjoy'd it, can we believe they would 
have given it up? Is not the Silence of our Re- 
cords in this Particular the ſtrongeſt Argument 
againſt it? according to that well known 
Maxim of the Common Law itſelf, Contem- 
poranea Expoſitio eſt fortiſſima in Lege. 

The Reaſon of appropriating certain Por- 
tions of the Revenues of the Church to the 
Clergy, being to give them a comfortable, 
caſy, and plentiful Support, may not Tythes of 
Agiſtment be neceſſary in one Country, and 
not in another? In Conſequence of this Opi- 
nion, my Lord Coke in his Explanation of the 
18 Edw. 3. cap. 7. lays down as an undoubted 
Truth, That a Country may preſcribe to be quit 
of Tythes of Mood, or any other Tythe, ſo there be 
ſufficient Maintenance and Suſtentation of the In- 
cumbent beſides. And in another Place he ex- 
preſly ſays, That a Country may preſcribe to be 
guit of Tythes, or in non Decimando. 

On this Principle we have by Statute Law 
given Zouſ2-money, in Pariſhes ; in Towns Cor- 
porate, without the leaſt Colour of any anci- 
ent Cuſtom. Thus in ſome Countries the In- 
habitants pay Houſe-money, in others they 
pay a Conſideration in Lieu of Tyth Turf, 
not tythable by Law; and in others, Handi- 
crafts pay an annual Tribute for the Cure of 
their Souls, Which Cuſtoms, it is probable 
would never have taken Place, if a faficient 
Support by Tythes of Agiſtment had been firſt 

| eſtabliſhed. 
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(7) 
eſtabliſhed. With Parity of Reaſon then, 
where the Proviſion is already ſufficient, new 
Taxes are not to be levied, according to that 
Maxim in Lord Cote, Ceſſante Ratione Legis 
ceſſat ipſa Lex. | 
The Pariſhes in Exgland by means of the 
reat Number of Inhabitants, are inconſi- 
9 both in Size and Value, compared to 
thoſe in Ireland; and conſequently Tythes of 
Agiſtment may be neceſſary, to make a very 
moderate Support to the Clergymen there, 
which Reaſoning will by no means hold in 
this Kingdom. And may it not be fairly ſup- 
poſed that the Lands of /reland, not paying 
Tythes of Agiſtment, was one Inducement at 
the Reformation, for leaving much larger Re- 
venues out of the Prædial Tythes, to the Cler - 
gy of Irelaud, than were at that Time allotted 
do the Clergyof England ? 
But ſtill it is objected, that no Preſcription 
can ſtand againſt the Rights of the Clergy. 
It is true they have taken good Care of 
themſelves. But for a Moment let it be granted. 
Our Legiſlature, before this Time, had ne- 
ver any preſſing Occaſion to exerciſe the Ple- 
nitude of its Power in this Particular; but the 
Parliament of England, where Conteſts of this 
Nature have been frequent, have ſufficiently 
protected the People from the Severity of the 
eld Ecclefiaſtical Maxims of Law. Thus in the 
Reign of Edward III. the Clergy by Conſtruc- 
tions of Common Law, commencing multi- 
rude of Suits for the Tythe of Timber Trees, the 
Parliament interpoſed, and for ever excluded 


them from that Demand. | 
. A 4 Thus 


68) 
Thus in a Statute made 2 E. 6. there are 
theſe remarkable Words, viz. . 
That no Perſon ſhall be ſued, or othefwiſe 
compelled to yield, groe, or pay any manner of 


. © Tythes for any Mannors, Lands, Tenements, or 


Hereditaments, which by the Laws and Statutes 
of this Realm, or by any Priviledge or Preſcrip: 
tion are not chargeable with the Payment of any 
ſuch Tythes. | | = 

From whence it is plain, that if any Coun- 
ty or Pariſh in England, had not paid for 
Time immemorial Tythes of Agiſtments, they 
might plead this Statute in Bar of any Suit, 


commenced on the Maxims of the Common 


Law. 

Hence too it is plain, that the Parliament 
of England were clearly of Opinion, that Pre- 
ſcription might reaſonably excuſe the Payment 


of any manner of Tythe ; and being appre- 


henfive of an Inclination in the Clergy, either 
to aboliſh or confirm Preſcriptions as they 
ſquared with their Intereſt ; this Statute 
paſſed to cover the Subjects from innume- 
rable Contentions. 

Shall then the Common Law of England 
operate in Ireland where there is no Neceſſity, 
in a different manner from what it can in Eng- 
land, let the Neceſſity be ever ſo prefling ? 
Thus the Parliament, in the 2. E. 6. 13. 
obſerving that a Cuſtom had prevailed in Wales 
of paying Tythes out of Marriage Portions, de- 
clare that altho* when the Country of Wales 
thro Civil Diſſention unculted for want of other 
{ufficient Profits, that might otherwiſe go to Cu- 
rates and Miniſters, there to have been for _ 
ry „ ime 


(9) 

Time tolerable, ſo now the Country, being well 
Manured and Husbanded, and the Tythe is duly 
paid there of Corn, Hay, Wool and Cheeſe, and 
of other Increaſe, of all Manner of Cattle, as it is 
commonly in other Parts of this Realm. The ſame 
Cuſtom ſeems to be grievous and unreaſonable, eſ- 
pecially where the Benefices are alſo ſufficient for 
the finding of the ſaid Miniſters and Curates. 
That therefore ns ſuch Tythes of Marriage Goods 
be exatted, or required of any Perſon, within the 
{aid Dominion of Wales, or Marches of the ſame, 
any thing in this Aft, Cuſtom Preſcription had 
or made to the Contrary notwithſtanding. 

By this Act the Clergy. of Wales were pro- 
cluded from a Right, which they had long 
quietly poſſeſs'd by the inconteſted Cuſtoms 
of their Country. The Denial of Tythes of 
Agiſtment, which our Clergy are not, nor 
ever were poſleſs'd of, is preſerving the im- 
memorial Cuſtoms of our own, In which we 
are juſtified by that allowed Maxim, Optimus 
Interpres Legum Conſuetugo. 

By the Reaſoning in this Act, the Demand 
of Herbage in [reland, would have been more 
reaſonable an Hundred Years ago, thanat pre- 

ſent. 

It is claimed and allowed, that Preſcription 
may enure a Right to the Clergy, how then 
can it be equitable that the like Prefcription 
ſhall not operate, in favour of the other 
Members of the Church? Why ſhall all 
Cuſtoms be valid that favour the Clergy, but 
none that make againſt them? Is ſuch reaſon- 
ing conformable to the Divine Rule, with 
what Meaſure ye mete, it ſhall be Meaſured to 


ou again. 
f On 
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On this Head, it will not be amiſs to tran- 
fcribe the Anſwer to the Fifteenth of the 
Articuli Cleri, exhibited by Arch-Biſhop Ban- 
croft, in the Name of the whole Clergy of 
England, 3. Ja. 1. which Anſwer being una- 
nimouſly refolved on by all the Judges of 
England, and Barons of the Exchequer, my 
Lord Coke reckons of higheſt Authority in 
matters of Law, next to the Court of Parlia- 
ment, and is thus, viz. | 

The Temporal Courts have always granted Pro- 
bibitions as well in Caſes de modo Decimandi, 
as in Caſes upon real Compoſitions, either in Diſ- 
charge of Tythes, or the Manner of Tything ; for 
that modus Decimandi, bad his Original 
Ground upon ſome Compoſition in that kind made, 
and all Preſcriptions and Compoſitions in theſe 
Caſes are to be tried at the Common Law, and 
the Eccleſiaſtical Courts ought to be prohibited, if 
in theſe Gaſes they had Plea of Tythes in Kmd : 
But if they will ſue in the Eccleſiaſtical Court 
de modo Decimandi, or according to Compoſi- 


tion, then we prohibit them not; and the Cauſe 


why the Eccleſiaſtical Judges do find fault there- 
with, is, becauſe many Miniſters have grown of 
late more troubleſome to their Pariſhioners, 
than in Times paſt; and thereby Work unto the 
Courts more Commodity, whereas in former Ages 
they were well contented to accept that which 
was uſed to be paid, and not to contend againſt 
any Preſcription or Compoſition z but now 
they grow ſo Troubleſome to their Neighbours 
as, were it not for the Prohibition (as may ap- 
pear by the Preſidents before remember'd), they 

| dona 


1 
would ſows overthrow all Preſcriptions and 
Compoſitions that are for Tythes, which doth 
and would Breed ſuch a general Garboil among ft 
the People, as were to be Piticd, and not ta be 
Permitted, and where they ſay, there be many 
Statutes that take away theſe Proceedings from 
the Temporal Courts, they are much deceived ; 
and if they look well unto it, they ſhall find 
even the ſame Statutes (they pretend) to give way 
unto it. And it is ſirange they ſhould affirm ſo 
reat an Untruth, 46 to ſay, they are not per- 
mitted to Traverſe the Suggeſtion in the Temporal 
Court; for both the Law, and Daily Practice, 
doth allow it. , 

By this Reſolution of the Judges, and the 
Article to which it is an Anſwer, which may 
be ſeen at large in Lord Coke's ſecond Inſtitute, 
it plainly appears that the Clergy thought it 
a groſs Imputation on the Eccleſiaſtical 
Courts, to alledge that they did not allow 
Cuſtom or Preſcription, in non Decimando, as 
well as in modo Decimandi. 

So cautious were the Clergy even in that 
weak Reign, no way unfavourable to their 
extenſive Views of Power and Riches, expli- 
citely to avow overturning the Preſcription 
and Cuſtoms of their Country. | 

As no one could be Fuſtifyed by a ſtrict Ob- 
ſervance of the Ceremonial Law, fo no Pro- 
perty can ſtand before a ſtrict Conſtruction 
of the Common Law. And therefore our 
Conftitution has appointed Courts of * 
and good Conſcience, which being duly aide 
by Acts of Parliament, moderate the Rigour 
of the Common Law. | 

How 
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- How many Statutes of Limitation have 
paſſed to quiet Poſſeſſions in private Proper- 
ty; limiting the Claim to a few Years? Sure- 
ly then the Property of the whole Nation, 
where no Claim has ever been made, is of 
much greater Importance. | | 

But in this Caſe the Parliament alone muſt 
make the Equity effectual; for by the pre- 
ſent Practice, the Party is firſt put to his 
Oath, to Witneſs againſt himſelf, as in Cafes 
of Equity, and then Judgment is paſs'd againſt 
him, according to the {ſtrict Rules of Com- 
mon Law; whereby he becomes in Effect a 
Witneſs againſt himſclf at Common Law. 

W hereas by the above mention'd Statute, 
2. E. 6. c. 1 3. it is expreſly provided in the 
Caſe of Perſonal T'ythes, that the Party may 
be examined. by all lawful and reaſonable 
Means, other than his own Corporal Oath, 
concerning the true Payment of Tythes. 

NordoTythes ofAgiſtment ſcem to be calcu- 
hted according to the Common Rules of Juſ- 
tice, for in the ordinary Tythes the Profit 
of the Comm bears ſome Proportion to- 
the Profit of the Farmer, but in Tythes of 
Agiſtment the Clergyman may have a large 
Demand, when the poor Farmer by the Death, 
of Cattle, Unfeaſonableneſs of the Weather, 
and ſudden Fall of our Commodites abroad, 
may not bring home his Original Stock. 

Almoſt all the Lands of Ireland have been 
forfeited to the Crown, and cither granted 
for Rewards of Conſiderable Services, or 

urchaſed under the Sanction of Parliament. 
Theſe have paſs'd from Family to F. _ 


(13) 
for valuable Conliderations, and Leaſes made 

of them to Improving Tenants, without the 

leaſt Notice or Apprehenſion of their being 

liable to any but Parliamentary Taxes, and 

the well known Tythes for the Support of 
the Clergy. What a general Confuſion 

mult ſo great a Revolution in Property occa- 

ſion. | 

If the preſent Scheme of Herbage ſhould 

ſucceed, Words would be wanting to expreſs 

the deplorable and dependant State of the Land- 

Holders of Ireland. In our Prædial Tythes 
of Corn and Hay, if the Clergyman's Demand 
appear exceſſive, he may draw them, and there 
* Contention ends. But in Tythes of Agiſt- 
ment, the Farmer muſt ſubmit to the moſt un- 
reaſonable Valuation, or incur a much greater 
Evil, a Suit in the Exchequer. And to determine 
how few are able to bear ſuch a Contention, 
we need only examine the Proceedings in 2 
certain Cauſe in that Court, which has been 
expenſively litigated above Twenty Years. 

We can't be ſurprized at the Univerſal Pa- 
nick which ſpreads itſelf over this Kingdom, 
on Account of this New Demand of Tythes of 
Agiſtment, when Bills are filed with Retroſ- 
55 for Herbage many Vears paſt, altho' full 

iſcharges have been given for the great and 
ſmall Tythes; and when ſuch Tythes are claim- 
ed of Deer, that are by Law, fere Nature, 
Is it not full time for our Legiſlarure to ſet 
Bounds to theſe Demands, left the Clergy and 
Officers of the Court of Exchequer become 
Joint Heirs of the Property of Ireland? [I 


(14) 

And how extenſively this Panick will op- 
perate on the prevailing humour of the Pro- 
teſtants deſerting their Country, is too obvi- 
ous to be inſiſted on, and only proper for the 
Conſideration of the Legiſlative Power, ſo 
nearly intereſted in the Welfare and Strength 
of the Proteſtant Cauſe in this Kingdom. 

Our Princes have in Innumerable Inſtances 


given up undiſputed Points of their Preroga- 


tive, for the Good of their People, and they 
have conſtantly met the moſt grateful Re- 
turns. They have not regulated their Con- 
duct by old Eccleſiaſtical Maxims; but by 
that well known Glorious Legiſlative one of 
unconteſted Authority, 


Salus Populi Suprema Lex, 


A Few Quotations from Eminent 
Lawyers. 


OR D Chief Juſtice Cook in feveral Places 

| declares his Opinion that there may be a 
Cuſtom in Non Decimando. 6 

Sir Simon Degge an Engliſh Lawyer, the Cler- 

gy's famous Advocate and Luminary, in his 


Parſon's Councellor, a Treatiſe which he declares 
he has compoſed for their Sake, and wherein (he 
fays) he has done his beſt Endeavour to ſerve the 
Reverend Clergy, Delivers the following Points 
for Law, Fol. 267. 128 


One thing may by Cuſtom be paid in Satis- 
faction or Diſcharge of another: Cuſtom hath 
a great Influence on the Form and Manner of 

| Tything, 
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Tything, forthe Direction of the Time, Plact 
and Order of Payment of 'Tythes. 

And as Cuſtom may make Things tythablez 
which of their own Nature are not tythable; 
ſoa Cuſtom of a Province, County or Hundred, 
may diſcharge the Payment of Tythe of a Thing, 
which in its own Nature is Tythable, ſo there be 
a Competency for the Maintainance of the Mi- 
niſtry beſide. 

And therefore in the Wilds of Kent and Suſ- 
ſex, they do pretend by Cuſtom to be free from 
the Payment of Tythe-Wood, or any thing in 
Lieu of it; and ſo in ſeveral Countries they pay 
no Tythes of their Mill. 

Again, he ſays, a Country may preſcribe in 
non Decimando. The Inhabitants of a County 
Hundred or Country, as the Wilds of Ken a 
Saſſex, may preſcribe not to pay Tythes of Mood, 
Milk, or any other particular Things, ſo there be 
a competent Livelihood for the Clergy beſides. 

An Hundred may preſcribe in non | 
Decim. for it is the Cuſtom of the March Rep. ag 
County, which is Thebeft Law that ever was. 

And the Influence, Cuſtom and 
Preſcription have in the Manner of Fol. 270. 
Tything, is confirm'd by three ſe- 
veral Acts of Parliament. 

Firſt, By the Statute of 27 H. d. whereby it 
is Enacted, that every Subject of Exgland, &c. 
according to the Ecclefiaftical Laws ahd Ordi- 
nances of the Church of England, and aftet the 
laudable Uſ/ages and Cuſtoms of the 1 or 0+ 
ther Place where he dwells or occapieth, all yield 


and pay his Tythes, Offerings and other Duties 

of Holy Church, Ec. 
By this Statute the Eccleſiaſtical Laws and 
Cannons are affirm d for thePayment of Tythes; 
bur 


(16) 
but in ſuch Caſes as they are contrary to the 
Common Law or Cuſtoms of the Place, they 
do not bind. E I Yet 
Next, this Act confirms and allows all Uſages 
and Cuſtoms of the Place where the Tythes ariſe, 
which are to be preferr'd before all Cannons and 
Conſtitutions in Manner of Tything. 

The next Statute is that of 32 A5 8. where by 
it is Enacted, That every Perſon, Sc. ſhall ful- 
ly, truly and effectually ſet out, yield to pay all 
and ſingular Tythes and Offerings aforeſaid, ac- 
cording to the lawful Caſtoms and Uſages of the 
Pariſhes and Places, where ſuch Tythes or Du- 
ties ſhould grow, ariſe, come or be due. _ 

This act ſeems only to extend to Cuſtomary | 
Tythes, and ſo doth the Stat. of 2. E. 6. 
which is, That every of the King's Subjects 
ſhould from thenceforth, truly and juſtly, with- 
out Fraud or Guile, divide, tet out, yield and 
pay all Manner of the Predial Tythes in their 

roper Kind as they arrive and happen, in ſuch 
anner and Form as hath been of right yielded 
and paid within forty years next, before the Mak- 
ing of the ſaid Act, or of Right or Cuſtom 
ought to have been paid. 48 
Nelſon who has publiſh'd a Syſtem of Law 
for the uſe of the Clergy, ſays, Fol. 369. By 
a long and peaceable Poſſeſſion all manner of 
Property is transferr'd without any other Title 
or Delivery, becauſe tis for the Intereſt of Man- 
kind that all Demands of Right ſhould be li- 
mitedtoa certain time, therefore a Cuſtom be- 


youu time of Memory obtains the Force of a 


Law, forno Proof can be brought when it was 
otherwiſe. 


IN F.. 


